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RICHARD HANWELL, by hin will, doted in 1799, Devae to 4.,

. . the danghter of
devised all his frechold messuages, closes, meadows, . testator, for

Ufe, ol afber

bt decotme b all and every the child or children of 4., mde of female, btgoftm or to be
begotten, and their nselgra, for thelr respective live ; wnd pfter the decessy and respactive
drorancn of waeh child or childrea of Ay to sl aod every the shild or chifdren of 331 and
#very mach child or children of A, male or femals, b Be bagotten, and the beira of his,
ber, and thedr reapestivs hody and hodiey, op terunts i ponmon @ wod in oxse of the death
of sy of the mid children of acch child or children of A, and fallers of lygne of hin, ber,
ur thelr body o hodles reqpectivaly, then oa wall the origina]l 2 the acoroed share of mob
of them 1o Aying without bt 60 g3 10 the aecritor sbd survivor, othera or other of thein,
w broants v commem, I mors one; and for defsclt of apah lans, avee, A bad
three children born o Ehe Hfetime of the otator, and Uving sl hla decesmn, aod oac bom
after the testabor’s death, O of thee thees ot In by Ufetlos dlod durimg the life of A,
withrut ingme ;= Flald,

That the ehildren of 4. took st binints in common, 4ird ok 18 joimt teasnts,

‘Thai, Insxmvoch as the children of theafter-borm obild of 2. coold apt ke e porchassrs,
the devint wroold he s aacarding o the mle of oF prés of approximatlon, by giriog
a3 extwba tuil o the hero child of A.
That the enla of oy prim, being an srbibmry pringipls of oonstraction, fotrodoced bo effet
ﬁehhnﬁmdammwinthﬂi!mquflp!ﬂlﬂdﬂm.mmmhﬂlpﬂi
when the peccasity of the case required it; mnd that theoefors, although the deri
whs ta the children of .1, & class, the chilldren af A bom in the testator’s lifetima
wold take etaten for lifs, emd the eatntes deviped to the children of fhe after_hors child
wnnld aloos be albered.
That croms remalndécy wiro ba be [mplisd betwsen the childeen of 4., and thersfore that
the thres chlldren of A. wha sarvived or left bare took, arcording to their rospoctivo cstetes,
the shave of the chitd of A, who ded withont leme ; snd that tho insgoalily among the
deviseem, soma of them baing tmants In tail, and atbers tenants for 1Wa with reenlnder o
Shyelr bownie In tadl, wan oo o ion to the imphication of aross-romainders sooog them.

¥OL. Ti. B W,
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& CASES IN CHIANCERY.

1844, tithes, rents, hereditaments, and real estates siteate in the
~—v—"  town ficlds, and parishes of Long Buckley, Walford,
PLANE Guilsherough, and clagwhere, in Greal Bridain, not theve-
Ko, inkefpre ctherwise disposed of, unto his daughicr, Juge
— King, and to her aseipms, for and daring her Life, with-
) out impeachment of weste; and from and ofter any
dotermination of that cstate in ber lifetime, to the uee

of trustees and their heirs, to proserve the contingent

uges aud cetules theecipalter Ninited ; uod from snd im-
meilistely after her decease, to the nse of all and every

the child or children of the body of hia enid daoghter

Jane Kirg, whether male or femule, lawfully begotten

or to be begotten, and of lis, her, and their respective

angigme, for and during hie, her, and their respective life

and lives ; and from and afier any determination of that

estate in the lifetime of the =aid child or children of hie

anid dauphter, to the use of tho same trustees, to pre-

aorve, & ; and [rom aud after the decewse of any such

child or children of the body of his said deughter Jane

Hing, and the reapective deceases of all end every such
child or children, and ns they should severnlly oand re-
spectively depart this life, to the use and behoof of all

and every the child or children of the body and bodics

af all and every such child or children of his enxid
danphter Jane King, whether male or female, lawfhlly

to be beprotten, and the heire of his, hoy, and their re-

speciive body and YLodies, such children to toke in equal

pheres na tehants in common, and not ea joint temarta.

And in casa of the death of any of the anid children of

euch child or children of his enid daughter Jare Ky,

and failure of izsue of kis, her, or their body or bodiea
respectively, then the testator devised and boquesthed

ms well the originel part or share of each of them sa

dying, and of whom thera shonld he a failure of izsue as
sforassid, as slso such other part or shars as should have

vested in him or ker or his or har imaue by way of s
vivorship or accruer opon the death and failare of iasue
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CABRES IN CHANCERY.

afany vther or othera of the mid children, wnto the sur- 3845,
vivers aad muecvivor or others or other of them, sach :r_w";:
garrivors or other children to take s tenants in com- ELANE
mon and not s joint tepants, And in case all such chil-  Riwe,
dren of such child or children of his said danghter Jore Wit
King, but ong, showld die without issue, or in case them
shonlfd be caly one much child, then the testator devised

and bequeathed the spme unto such only child, and the

bairg of his or her body : and for default of auch jemue,

be devised all the said freehold messnages, closes, mea-

dows, tithes, renta, hereditaments, and real esiate unto

his pramison Filliam Hanwell Lucos and hie nsaigns for

bis lifa, without impeachinent of wasts, with remninder

1o the ns of all and eovery the child or childven of hia

taid grandson, whether male or female, lawfully to ba
begrotten, and the beirs of his, her, sud their respoctive

body amd bodies, in equal sharee. Apd in case of the

denth of any of the mid children, and failure of imwa of

his, her, and their body or bodies respectively, then the

ghare or ahwres which should so fail to go to the gurvi-

vore of much children se temants in eommen, if more than

one ; and for defenlt of such iegue, the testetor davised

two third parts of tho said hersditamenta and renl estals

unio hie two ssters, Sorah and Blicabelk, severally, and

to their several heirs and sesigns, snd the remeinmng

third part anto hie nephewd and niecea therein named,

squally, as tenanty in common.

The testator died in 1792, Pedlgree.

At the time of the death of the testator, his dsughter
Jane King waa living, and hed three chilleen: Elizz-
beth, borm In 1785 ; Johwn, born in 1787; ond Jane,
born in 1780: Wiliom Humwel Luces, the son of &
decensed dunghter of the testator, and Jofin, the son of
the danghter Jane King, wore his co-heiva,

iR
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4 CARES IN CHANCERY.

1548, In 1793, after the death of the testator, Metilds, an-
Yanoxg. Dther child of his danghter Jaze King, wne born.

PLAZK

Kans. The testator’s daughter Jane Hing died in Febru-

Pedigree. ary. 1831,

Of the four children of Jane King, Jane died in 1788,
without having been marnied: EXzabeth, in 1821, mur-
ried Sanuel Vanderplank, and died in 1824, leaving the
Pluintiff Eizabeth Jane Vanderplonk, horn in 1828, her
only daughtor surviving: Jobn married in !813, and
had three daughters, born in 1614, 1815, and 1817, re-
epectively; and Mendds married in 1819, and had three
children, born in 1822, 1823, and 1826, respoctively.

Witliam Hanwell Lucas dicd in 1810, haviog devised
his razl estate upen trust for his wifc for life, with re-
mainder to bis children, remainder to the right heirs of
hie father. The widow afterwards married D. Bishopp.
‘The heirat-low of his fathor was T. F. Fueps, who be-
came bankrupt.

After the desth of Jare King, Jokr King, her son,
entered into tha recaipt of the remta and profite of the
Hifl. estate. The bill was flled in 1836 by Elizabeth Jans
Vanderplank, the infant deughter of the daughter Eics-
deth, ngumet the sid Jofin Aing, who was the mrviving
co~helr of the testator,—the devieees of the deceased co-
hair, Williem Ronwell Lacos—the danghter Mavlda,
and her threa children, and Samuel Vondoplzek, The
bill sugpested that John Hing had brought an ejectment
sgoinat Swmuel Vonderplont, who was the Plaintififs
natural guardian, and was in the pecupation of pert of
the prerises; that Swmuel Vanderplonk woukl have no
defemoe to the eotion, ineeniych as he had for sevsml

yeara paid rent to John Kling in respect of the premises ;
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CASES IN CHANCERY.

and that an to the Plaintife share of the estate, John 1043,
King must be deemed and treated ss having entered  v,vorm.
tharenn in the character of guardian end tmstee for the PLANZ
Phintiff (2} The bill prayed that Join King might be  Kive.
ordered to scoount to the Plaintiff for one-third of the Hid.
rents and profite of the estates received by him singe the

desth of Jane King, his mother, including the produce

of tinber felled, and that gne-third of the fature rents

wd profits might be sacured for the Plaintiff%s nse;

thas if there was wny queation of the velidity of the de-

viee ta the Plaintiff, an iesue st law might be directed ;

that in the mean time the title-deeds might be deposited

in Court, & receiver appointed, and the Defendant Jokn

King restzained by injunction from proceeding in the
glectment or committing waste.

Inquiries of the state of the families were directed by  Apnit 200
the decree, and the canse came on for further directions
on the xepoct ; but it appearing thet the three duughters
of John King were not before the Court, the rasa stood
over for the purpose of malfing them parties to the suit;
which being accordingly done,—

Mr. Fiswry ond Mr. Maling were heard for the  afay ind.
Flaintifl

The limitstion to the children begotten and to be  Argumess.
begotten, includes not onty those living at the testator’s
death, but those born ofterwards, gne of the children
{ Manlde) being in the latter predicament.  Asg the limi-
fation to the children of unborn persone, as purchasars,
would be ohnoxigus to the rule agninst perpeiuities, the
limitation in this case cannot take effect in the form
which the teatafor has expressed: if the purpose wom
oot alded by another principle of law, the devise wonld

{a) ¥ide 1 Harw, 802, n. (a).
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1843, therefore i this reepect be void: Routledye v. Dorrd {2),
Vaexn. M09 ¥. Mogg (8} The general intention of the tce-
FLANE tator, manifeat upon the will, however, ia, that all the
K.  children of his daughter Jane King chall take under tha
Argumend,  Gevise.  In the conatruction of the will, the Conrt will
give effect te the intention, and regard ibe wnode by
whith the testator haa aonght to eecomplish it as the
temlt of o mistake or inedvertence to the rule of law
which the deviee woald infringe; ond secordingly the
ohject will be offoctuated, not preciscly in the manner
contemplated, but cy prie: Humberston v, Efumber-
ron (), Hopkins v. Hoplins(d). Chapman d. {Hhver v.
Lrowne{e), Robinson v. Hordeastle{g), B v. Jack-
som (h), Nickoll v. Nichol(s}. In the application of the
ey préa doclrine to this case, cstates teil will be given
to all tho childrcn. The deviee being to e clasa, the
same rule muat be appiied to all the memhers of that
clasa: Leaks v. Hobinson (k). The result iz, that the
Sour children of the testator's danghter basame originally
tenants in common in tail, in remainder expectant on
the decease of Jane Hing, their mother, tho temrat for
life Do the desth of Jane, the daughter of Jane King,
without issue, in 1798, the thres agrviving children be-
came tepants in common in taill There im no lenger
B0¥ prosumption or inclinetion of the Conrt ngninss im-
plying cross-remeinders betwaen more than two per-
sond: Hateon v. Foaen(f}, Dos d. Gorgse v. Webb(m),
Green v, Stephens(r), Cureham v, Newland (02  Axnd
(a) 2 Ven.juz. 57, (g} 2 T. R 241,
(4) 1 Mer. 854, (A) 2 Bre. C. L. 51, Beo
(] 1 P. Wou, 382: 2 Vero. Switk v. Lovd Camiefford, 2 Ve
'R-?‘ j Prea, Chan. 453 ; Gilb, Eg.  jun. 604
Co' 128; 1 Eg £a. Ab 207, (i) 2W. BL 1150,
gl 8. (&) 2 Mer. 351,
{€) Ca. temp, Twlhot, 43; 1 (2} 7 Enat, 36,
Atk 581; West, Co temmp. Herd, {m) 1 Taoot 234,
606; Co. Lit. 572 u. (Buotler)  (a) 17 Ves. 04.
nobe vii, 2, (v} 2 Boav. 145
(*] & Bumr 634, o
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therefore on the death of Jene King, in 1831, the Plain- 1842,
tiff and the two enrviving children of Jane King becama ;;‘;;
tenants in common in tell in possession, the coosa-remain- — FoaAk
tlers between the several familiea beinr implied: 1 Eiva.

Powell on Devisea, by JFarman, p, 404, et seg. drpament,

. Russell and Mr. Seinton, for the Defendant Ma-
tddu and ber children.

Matilda, as the after-born daughter of Juse King, ac~
cording to the worda of the will, litgrally taken, iz tenant
for Life of one share of the satate, and the devise b her
would so fur bo walid; but as the consequenca of ru-
stricting ber interest t0 & Lifa estate would be to render
the devise to her children yoid for remoteness, the
Court, on the cy prée doctrine, will calarge her intercat
to an estate tal, whoreby the children will not be ex-
oludet. These Defendanta therefore adopt the arpument
of the Piaintiff, to the extent of insisting upon the cy
prie construction of the will

Mr. Telotsen, for the three dwoghters of John Kinyg,
caimed, under the strict worde of the limitation, the
firet. egtate tail in remiainder me tensnts in sommon, with
cross-remaioders between them, in one-third of the
estate, in the events which had bappened, and on the
principle of implying cross-remsinders between the
grandchildren of the testator snd iheir respective fa-
milies,

My, Bemyont Parker, for the Defendant Semue! Ve
derplank.

Mr. Cooper and Mr. Metealfs, for Jokn Hing.

Tha Deftndant, as 8 co-hem-at-law of the teatators
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a CASER IN CHANCERY.

1REN, iveiste thet the limitatione, beyond the lifo eatates, are
S woid for remotences,—that there sre no croes-ramainders
PLANE to be implied between thoee life estates, and thet conse-
Xmao,  quently the Flaintiff hus no interest in the eatate,—the
drgummet, Dofondunt Matilds hat no intereot after the expiration
of her own life cstate, and the other Defendants have
no interest whaiever. The gift is to a class, snd the
Coort canngt, under the pame expression in the will,
give one kind of estute to one child, and s different kind
of estata to the othera: Lemhe v. Rolkrsom. 'The whole
muat be good or none,  The argument in fhet has becu,
not that the three children born during the testator's
lifo take lifo estates, with remaicder to their jsme in
tail, and that the after-born child alene takes an catate
teil ; but it hos been argued that all the four children
take estates tail: an elteration of the general effect of
the deyiss, whirh eannot be effected on the notion of
suetaining the general intemtion. “L'be cases in which
the ay prie doctrine has been spplicd arc chiofly cases
of execntory truete, or cases of the execution of powers,
in which the Court has looked upon the will as mther
s manifestation of what the testator desired shoald he
done, than as an jnstrument itself effecting the object.
Thera is have nothing executory : it is a devise to usea,
and ia therefore a purely legal question. The tendency
of the cases hne been to confine the cy préa dootrine
within the etrietest }imits : it is not applicable to 2 deed:
Adams v, Adaws (a), Brudemell v. Ehoes ()1 nor where
the lmitation te the children of the unborn persone
would give them an estate in fee-simplo: Bristme v.
Wards (), Jeram v. Fright (d), 1 Jarmgn on "Wills,
P 263; Foarne, Contingent Hemainders, p. 208, n,
ol G; 2 Sugden on Powers, 60, cf seq-

{a} Cowp. 851. {e] 2 Ve jun, 335,
{81 1 Emt, #42; 5. C.7 Yes, () 2 Bligh, 1.
482,
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There are two chjections to the sonstruction of the 1849,
Plaintiff with reepect to the mross-remainders. Fiest, m
that cross-remainders are actually limited, in some — Teaws
eventn, in the fumilies of the children, a2 pmong them=  Kma,
selves, and that Emitation repels the attempted implica-  or .,
ton of croms-remaindets upon other events: (Hacke's
caze {a).  Seoondly, suppoeing some of the children of
Jane King to take estatea for life, and others estates {ail,
there in no reciprocity between the twa estaten: the in-
terceta are unequul. The party baving an estate fail
haz ot an equal chaace with another having only an
estate for life; he may lose nn estate tail, but he cannot
in any event sofuire ome fromn the other remminder-
man {5).

Me. Temple aud Mx, Mesriter, for the Defeodant Mre,
Bishopp, oue. of the devisees of Wilkiam Hanwell Lucas,
in support of the argnment againet the application of
the ay pria doctrine end the implication of eroes-remnin-
ders, cited Seaward v. Willock (c), Mortimer v. West(d),
Doe d. Gallini v. Galliri (¢}, Farr v. Swindela (), Pery
v. Fhite (R), Poor on Limitations to Iame, &c., pp. 60,
167 ; Hayen' Introd. to Conveyaneing, p. 426 (i);
Walters” Esay on Crogs-remainders, pp. 70—73.

Mz, Smythe, for the ssignes in bankruptoy of 7. &
Lyegy, ong of the devisees of Wilkiom Harael Luces,
the aa=hpir of tha testator,

{a] Dyaer, 220, b, (3] Cowp. T7V.

() Bea £ Jarman oo Will, (i) San Lowis on Perpatuities,
B 480 p. 426, p. {n}, where he distin-

(¢} 5 East, 108, guiabes the wse of the barma 4 ga-

{d) 2 Bim. 274, neral and particular lotsntion,”

fa) 5 B, & Adel. 621 ; S.C. i reference to tha oy pris doe-
2 Ad. & Bl 340, tring, from ils use in w different

(7} 4+ Eum. 783, clom of aaset.
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10 CASES 1IN CHANCERY.

1843 The testator has pleinly intended to give presiscly
Vanpzz- Bimilar interegis to gll the children of Jane ng, 0B On#
P clase, and precisely similar interests to all her grand-
Eme.  glildven, as auothor class. It wus net his intention thad
Argummnt. oy of the grandchildren should talce an interest in pos-
sagaton in any part of the estates during their parent’s
lifetime.  The catates to the children of Jane Airg are
joint estates, and Johr, Elizabeth, and Mokiida taking
jolntly fur lifs, no interest in the esiate goes over so long
n2 any Of the teaenta for life ig nlive The Flaintiff
therefore has not acquired any intercst in the cetetes,
insamuch as two of the tenants for life are still living:
Fearee v, Edmeades (2), lo further suppert of tha ar-
frument againet the application of the ey pris dectrine,
he cited Griffith v. Harrison (); and agsinst tho im-
plication of crosr-remainders, Do d. Blwidford v. App-

&r ()

Vue-Cuancer Lo - —

Judgmant. The parties baving desired that I should give my
opinicn on this case, without requiring the desision of &
oourt of law, I eball necede to that raquest s altheugh it
would have been far mors matifactory to have had the
Judgment of & court of law.

I have considered the quention during the wrgument,
with referenoe to the oy pris dootrine, and npon that
pert of the case T do not think that I am st hiberty to
exercane any fiscretion. That destrine is pow mfficiently
simple, and in well esiablished, though sometimes of dif-
ficult application. I an estate is given to a person for
life, or indefivitely, and after failure of isaue of wmoh
pereon, it is given over, the Court implics an estate tail

(9) 3 ¥, &Coll, 240, (&) & Bro. C.C, 410 (¢) 4 T. K. 8%
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CABES 1N CHANCERY. 11

in the firat taker, searificing' coly, in thet simple esso, the 1843,
life estate, in order that ell the isme may be embraced o
ie the Bmitatics. The nest case which may he noticed FLANE
is where 8 teatntor, after giving a particular estate to the Koo
first talcer, has rome on to direet that it shell po tounhors  fegrmem,
versond in 4 way which wonld create s perpetuity, with

2 Emitation over on failure of isuc of the firet taker.

The Court, in such a case, is embarraseed with the fact,

that, besidea the gift over, which, in the simple frrat

sleted, wouk] create an cetate tail, there in a direction
that thg estate shall devolve in o manper not allowed by

Iaw, but which in common ceses, previously to P v.

Jackson (2}, would, so far as respected the order of auce-

ceanion, only be canxistent with and included in an in-

fentinn to pive an estate tail "LThe Courts were thus

placed in this position: the intention to give the cetate

to particolar persone, In particular order of muocession,

was manifest; but the specified mode in which thoes

persons were to take being excluded by the rnle of law

agninet perpetnitios, the gueetion wea, whether the pri-

mary intenticn to benefit particnlar persons, in a parti-

calar order of succeseion, should be sccomplished, and

the particalasr mode of giving effect to it ha rejected, or

the whole will be inoperntive. This waa the difficulty

with which the Court had to struggle. Whether the

two expressed intentions, hoth of which could not be
effectnated, were well or il described by the tarms
“genecal ™ and ©particnlar” intention, or whether the

critioiam upon those expressions is just, eppesrs to me
immaterizl. It ia a mode of charseterizing the different,

sad, to a cariain extant, conflicting intemtions of the

testador, whieh aatisfied Lord Eldox and other Jwigea

of great eminence. The meaning of the terms is now
mificicntly imderstood.  In order to preserve and effect
something which the Court collecte from the will, to

(2} 2 Bre. C. C. 81,
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1845, have been the paramount object of the teatator, it rejecta

Vawosx.  #omething else, which i» regurded a8 mercly a subordi-

FLANL  pate purpose, namely, the mode of carrying out thsi
Kina. paramount intention.

Judgmend,

In the application of this dostrine prior to the case of

Iitt v, Jacksen, the Court sa dealt with the languege of

testators, es to give the same corpus to the ssme indi-

viiuals, and in the same onder of succession sa directad

by the will. I%# v. Jacksor went much farther then

that. In the first place, by giving an estate tail to the

parent, the eatate of the children wea altogether cut

out; and not only was their estate rejected, but a lerger

sorpus than the teetator intended wea piven to the St

takere. The whaole estate, by the conatruction put npon

the will, wea Limited po be to go to the purlics in wue-

cemsion, inatend of vesting in them contemporaneonsly,

which wag the will of the testutor Probably, n judge

of less weight than Lord Keayen would scareely have

esiablished che application of the cy prie docirine io

euch o ease.

Teking the dostrine to be eetablished, I oomfess I
could never see how it wae s leze viclent act to apply it
to what in sometinyes ealled an exerutory trust, then to
the oase of & purely legal devise. ‘Ihe two casos appear
to me not distinguishable; and it is admitted that the
decisions in equity establish that in the case of & diregtion
1o convey in & particular mode, the Court will apply the
doctring of cy prés.  Put Hupkin v, Hophins (a), and
Nicholl v, Nicholl (5), were cases of lagal deviees, nnd
there ip therefore direct suthority for the wpplication of
the doctring {0 the case of B legal devise. The cames

(4]} Ca. tomp. Talbot, 44. 1 Adk. 581, Weat, Ca, temp. Hazd, 605,
{8 2 W. Bl 1150,
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of powera are stronper rather than weaker examples of 1843
the same constroction ; there lhe intention ia expressed ;:;"‘;:
to do that which the party cancot lawfully do, and the rrAnNE
Court cuts out the particular direction which is illagal,  Kuwn.
but gives the eetates to the parties, 80 a8 t0 CAFTY 0 Audereens.
effect the gemeral intention. In point of fast, when the

esiate is onee crented by the power, se e to take effect:

uader the original devise, the cass ia the seme aa if it

hed been a legal dovise. ‘To all these rases the dootrine

of ey prds han been applied; and eo for aa this esss calle

far it; I am bound to spply the rula laid down in P v.

Juckson,

The next question is, in what way the rnle is to be
applied with reference to the case of Matdde. Now
the devise I8 to n class—to the children of unborn chil-
dren of Jare tha danghter; and it is clear that for the
purpose of determinimg whether the whole of that class
can take, I must look st the svents a3 they existed at
the death of the testator. 1 cannot wait fox subsequent
events, 8o ae fo see whether » difficulty will be created
by the birth of other children of Jaxe. If Jana, the first
tenont for life, had died in the lifetime of the testator,
there might kave been no difficalty. Jare having v
vived her father, the diffculty bes azisen; and a8 the
estates were limited to the unborn children of Jaxe, and
the unbarn chikiren of such unbarn children, the limita.
tiong in the will sould not take effest ns to somea of the
clas ; and as I understand the rule laid down by Bir
W, Grant in Lecke v. Robingon{a), if some of the class
cannot take, the othera cannot, for there has beer wo
gift to any of them apart from the gift to tho others of
the class. i would ba irpossible to eay what any onc
peparwtely, and not an a member of ibe entire clase,

(o} 2 Mur. 303. Jes v. Audiey, 1 Cox, 324,
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1849.  should take ; the whole class therefore must be excluded,
vanosn. oless the oy pris doetrine is to be applied; and that

PLAME  being ag, if seema b0 me i muet be applied to the share
Kina. GfMﬂﬁitﬂI.

The guestion then arises, whether, being oblired to
alter tha lmitations in the sape of Matilde, 1 am there.
fore bound to slter them in the cases of the other children
of Jone: upon that peint I feel preat difficulty. The
devise is to el the children of Jane, hornand to be born,
equally, and €0 their children. To sscertain the claes,
it is noocssary to opply the ressoning to which I have
adverted. Having ascertained the class, and decided
that they shall teke by the ey préa doctrine rather than
the will be inoperative, I Gnd aome of them whose estatea
I must break iz npon, to preserve the peneral intention,
and othern with respect to whom there is no nedessity
for doing ea. I am tv apply an arbitrary dectrine, 1n-
troduced merely to prescrve the cstates as nearly as may
be, to those to whom the testator intended they ahonld
goi but I eannot pee the logieal peccasity of puing on
to apply it beyond the immediatc exigency of the case;
of extending its application ifo each scparate set—to
limitations which do not require it—merely for the eake
of adhering to one uniform rule througheut the Limita-
tiona to the different branches of the family. I am
bound to disregard events for the purpoee of aspertsin-
ing the clwas; but why sm I bound to dieregard them,
in determining what estatea the partics take? Why
may | oot be governoed, in that particular, by the exi-
genciea of each braoch of the limitation at the death of
the testator? If, on the other hand, 1 ebould be of
opinion that crose-rerminders ooght to be implied, mpe-
posing all the children of Jexs to take estates tall, but
that they are not to be implied if some of theee ahildren
take cetates for Life and others toke esttes tail, and if
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the glear intention was to give crom-remainders, as be-
tween the different children of Jane, it in & strong argn=
ment for saying that the doctrine of ey prés requires
ihut you ehould deal with every branch of the family of
Jans it the same manner.  If, however, it 18 not neces-
mry to alter aoy given line of limitations in order to
mppaort it, I am not st present patisfied of the existence
of any rule of low which obliges me to do eo, only beconse
snother distinet line of limitations cannot be aupported
witbout the application of the oy prée doctrine

Vice-UaANCRLLOR t—

In the argument of this case, @t was agreed by all
partics, that the devises posterior to the estate for lifa
given, to Ma#ilde the afier-borm child of Jame the
taoghter, could not take effect as cotates by purchass,
ard the devise heing to the children of Jome 2a a class,
it was properly admitted that the aame viec which af
fected those estates muat affect the estates poaterior to
the lifs estates of all the chiidren.

The questiona arpued before me were,—fivet, whether
the children of Jane were joint temants or tenants in
common under the will 3 secondly, supposing them to
be bonanty in sommon, whether I could apply to this
case the cy pris dovtrine, regard beiog had to the cir-
cumetances that the grandehildren of Jane weore to take
a8 tenants in eommon; thirdly, assuming that the cy
pris doctrine might end onght te be applied, and
sdmitting that it must be eo spplied to the share of
Matildz, 88 to give her au estate tail,—whether estates
tadl must al=o be given to the children of Jane who were
living at the death of the testator, or whether, as to
such childven of June sa wore living at the death of the
testator, the cstates given by the will might not take
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16 CASES IN CHANCERY.

: 1843,  effect in the way the will pointed omt; and, lustly,
o~ whether croas-remainders shoald be implied, s to the
FLAKK share of Jane the prund-daaghter, or whether the estate
KEwe,  wenl over #pon her demth without issme, to the ultimate

sudpmens.  UEViSees Damed in the will, ot 4o the co-beirs at law.

Upen the first two quediions, I retxin the opinion
expressed in the course and st the elose of the argoment.
I think it fmpoesible to read the will ms giving estates in
juint tenamey to ibe children of Jaur the danghter of the
tegtator, and I think the ease of Prarce v. Edmeades {a)
is clearly distingmighshle from the present case. .And
for the resaona I guve at the close of the argnment, |
think the ¢y prés docirine most be applied so se to ene-
tain the will, in its application to the after-born ¢hild
Metikdn, and a0 a5 o sustain, as far as it can bematained,
ibe intention that the descendanta of the sfler-born child
Metilda should take an interest in the estate. The case
of P v, Jackeen (B) must be treated in thia Court as
eetiled law, until it is shaken by the highest snthority
m the law.

With respect to the third guestion,—the testator has
given his property to be equally divided between the
members of a class in certmin estates and intereste;
according to which equality between the different
branches of the class was certainly contemplated. The
Court, in order to preserve tha limitations in the branch
of Matilda, in congtrained to altar the eotate given to her
by giving to hersn estate tail; theveby, in effect, depriv-
ing her deseendanta of'alt direct intercet, and (unlesa the
cotates of the other branches are to be sitered as well as
that of Matilds) introducing an inequality between the
interest given to the branch of Metilda, and the other
brenches of the family of Jane the deughter. And if

(@) 3 Y. & Coll. 240 {€) 2 B, C. C. 51.
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in consequence of 30 altering the estate in the branch of 1848
Matilde, it were necessary to slter the estates in the m
other branches, in order to preserve any limitations m  eLue
the wilt, 1 have oo hesitation in sayiog the Conrt might  Kixa
lter the estates in those ather branches also: but if  Jufrmet
the inequality introduced between the branches, by the
slteration of the estats given to Motida,—mot altering

any other eatate,—does not interfere with any of the

olterior limitations, the question is, whether tha Court

is bound ta mlter more of the will npon the ¢y peés prin-

eiple than the exigencies of the case call for. Now,
asuming that ao ultarior remeinders would be affected

by the inequality referred to, I ihink I wn not bound

to apply the cy préa doctrine to any davise in the will

but thoee which demand its application, in order that

the dovise may be sustained. Then, does the necessity for
sppiying the ¢y préa dovtrine exist in any of the branches

except that of Motikde? I think not. I admit that,

where at the death of s testator his will may or may not

creale a perpetuity according to ewents, the Court can-

wi await those events, bui must put a constroction

upon: the will of the testater at his death, with referunoe

to every ovent which the wil may contemplate; and

full effct has been given to that rule in the admision

properly made in argument, thet the cetates by pur-

chase given by thie will to the children of the afterbore

children of Jasie, the daughter, affect the validity of the

devises by purchase to the grendehildren of Jane, the
dauphter, although born of parents who were living at

the death of the testator. Te detormine the validity of

a given set of Lunitations, the will nrust be wpphed to

the ficts of that particular caee, ae they stood at ile

death of the testator, and not as they stood at the date

of the will. And where therg are several petn of limita-

tions, 1 think I am hound to teke tha case as it stood

st the demth of the testalor, and to epply the cy pris

VO, Ik C H- W,
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docorime 1o thise enes cnly which ar thar tipe negore
that o shookd be appliod, sod a0 far oely = cnh ce
mar require it apclaation  Soppoee the testator had
given diferent wndivuded portions of kis esate to each
of the children of Jone, the danghier, distribazively, re-
peuting the wlierior Emitanoos m the will, in thesr apah-
cxtion 10 each undivided share, 20d 19 the respective
farnilies, 1 cann conceive that & dorsrine, foatuded wpot
the principle of approximation, cazht then nnacewsmrily
to be applied to dstinet shares of the exare, oo 81 10
destroy the inteotwa in any particubsr exte, oolr becanos
with reect to another share the particular imtension s
neccesmrity marrificed to preserve the genowsl o« pars-
monnt intention. And if that wonld be right in the sams
of s will worded as I have supposed, I think I muost con-
stroe s will, expreeced a8 this tesator has expressed
bhimself, in the mame war, £ £ distnbaavelr, with m-
spect to each shae into which the property beromes
divicible The canes of Humbersion v. Hrmbersion (a) snd
Bankes v. Le Dexpencer {5y appesr to warrant thie e
elnsion ()

frdife

Then, will say ulterior consequences follow from this
mode of desling with the will, which mipht be avoidad
by mpplying the cy pris doctries to all branches of the
fumily alike? With respect to the implication of crom-
rernainders,—the ressoning which has been conmidered
mifficient to wirrant wnd establish the doctrine s be-
tween n clasw of devirees in tail has been of this nsbare:
firat, that the testator eonld not have mtended that ooe
of the devisces shoald take the whole estate, if no other
were born to share it with him,—wnd, at the eame tima,

{a) 1 P. W 311, upom the will.  That of che lawn

(k) 11 Sir. 506, M. Charlvs Buthr mecorded with

(e} The opindous of mreral the decicon apon i paint.
cormael of eminence wite takan
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bave intended, that, if cthers were horn end died im- 1045,
mediately, such a circumetance should deprive the sore & %

vivor of the shares of tha deceamed children in the  reass

estate, Secondly, that the testator hes clearly intended,  Xuwo.
by the very exprossions he has used, that the catate oo
shoald go to the helr-at-law or remainderman a9 cne
eutize esteie, st ome time, and not by fracticoe; snd
that the event upom which the setate was to go waa the
fulure of isane of sll the devisees,—an intection, which,
upen the ordinary deotring of implication, suppoecd sn
estate in the whole of the property to exist in sll those
devispess  Tipon this reseoning, if the testator had
bimpelf given entates tail to the childrem of Jome, his
danghtar, the gift over of ell aud singular the premisas,
upon the failure of,— in defavlt of such imsue,” (which,
without relying upon the words of survivership imame-
diately preceding, must, I thick, be conetrued all the
wwue of Jane, the duughter), would kave obliged me to
imply eross-remainders hetwoon the csbates of the de-
visees, |he same reasoning would, I think, heve ohliged
me to make the same implication, if the estatea for lifs
to sll the chiidren of Joxe, the daughter, could have been
sapported, and no cross-rereainders betwoen the prand-
children in each family had beep expresaly given by the
will; Hoe d Wrem v. Clayton {ah  And if such an im-~
plisation wonld be admissible in the two cases I have
mgpestod, it roust be admingible in thin csee, unless 1
wn to excluds it vpen the ground, that, where cross-
remairvlers are expretsed in ope part of & line of limita~
tions, they cannct be implied in snother, or because ol
the difference between the Bmitations which I now sup-
pote to exint between diferent braneheg of tha elus of

devibers.
On the firet of these points, that expresa crose-remnin-
{a] 6 Eaxt, 518,
2
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ders exclude croes-remainders by implication, Cleche’s
cate (@) was refereed to. On the second ground, the ar-
gument was, that thers would be & want of equslity
or reciprocity between the children, if crose-remainders
implied where the estatea were not equal.  Now it seema
to me that there 8 n subatantin]l difference hetween
the ressoming applicable to & deviss to individuals
a8 temants in common, and a devise to 8 claea se
tenants io eommon. To the case of a devise to indivi-
dusls as tenants in common, if any of them die in the
Lifetitne of the testator, the mrvivors 4o not take the
whole, but there is a lapse.  This 1 the firt ground on
which cross-remsinders arc usnally implied, snd, in my
judgment, it ia by far the strongest, snd most satisfactary
ground, that the testator eould not beve intended, that,
if there was cme devises only living at his death, that
pne ghonld take the whole eatate, but if’ there were twa,
and one died the nexi moment, that then the survivor
sheulid not take the whole; and this reasoning does apply
to tha case of a elass, but net to the case I heve sup-
posed.  Clache’s cass, if a0 considered, would be very
mush weakened an an asthority to govern the case of a
clasa. I have resd attentively the wmeee e collected in
Powell on Devisea (3, with My, Jarman'a observations
wpon them, and the sondusion which I hara formed in,
thet any Cowrt would, in the present day, with the
dispositien of construction which now prevails, carry
mut establiehed principles, whetever it was ceTtain that,
by =0 doing, the intention of the testator was effectin
sted; aod that any Court would now bold, that an
expresa gift of croee-remainders in one aveut did pat
prealude the Court from giving cross-remainders by
implication in onether, cither case being clearly within

(a) Dryer, B b
(B} Vel 1. p. 408 et e, Ses 2 Jurmuan oo Wills, 481 &1 mg.
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the scope of the resscning upon which Courts have
proceeded in implying croes-remeindcre.

The argument of the want of reciprocity, 1 eonfoes, 1
camnot ynderstand: the guly peron damnified by the
implication of croes-remainders is the ultimate remain-
derman, whose estato is postponed, Aa to the different
beunches, the etate of circumstances which mipposes a
case for cross-romainders to arise suppoacs alao that one
of thoee brunches is extingt; aod the extinct branch, of
omrse, can have oo interest in the question. With re-
gard tox the other branches, the ressoning which hae
been considered sufficient to justify the Court in giving
rross-remainders by implicatior will apply, whether you
supposs or not thet one of the branches took an cetate
tail, and that, as to the other, the first taker took for
life, and bLis deecendenta took estates in taill  The rea-
scning ia the mame in both casea. The intention was,
that every one should take mlike originally, we if thers
wan nn other to share with him. The intention eculd
not have been (eo the Court holds} that sny one branch
shonld loss the substantial part of the cstate. ooly be-
mnee there happened to be a pereon to share with him
for one momens. The testator intended that tha pro-
perty shauld continne in each live so long an there were
descendanta of that line ta take; and that it shonld go
aver when, bat not befors, a complete fiilure of iaue
took pimoes
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